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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

) ss. 
) 

IX] Affinn and adopt (no changes) 

D Affirm with changes 

D Reverse 

D Modify 

D Injured Workers' Benefit Fund (§4(d)) 

D Rate Adjustment Fund (§8(g)) 

D Second Injury Fund (§8(e)l8) 

D PTD/Fatal denied 

IX] None of the above 

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION 

Gerardo Mendoza, 

Petitioner, 141\Y CC 03 39 
vs. NO: 11 we 19340 

Andy Frain Services, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under § 19(b) having been filed by the Petitioner and 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
medical expenses, temporary total disability, vocational rehabilitation assessment, maintenance, 
and being advised of the facts and law, affirms and adopts the Decision ofthe Arbitrator, which 
is attached hereto and made a part hereof. The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe 
Arbitrator filed October 18, 2013 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: MAY 0 5 2014 

DLG/gal 
0 : 5/1/14 
45 

(}_aJ_! ~ 
David L. Gore 

~ V:/??td 

~
eph~athis 

If'.,._- d. ------­;//¢ 

Mario Basurto 



.. ILLINOIS WORKERS' COMPENSATION COMMISSION 
NOTICE OF 19(b) DECISION OF ARBITRATOR 

MENDOZA, GERARDO Case# 11WC019340 
Employee/Petitioner 

141 \V CC03 3·9 
ANDY FRAIN SERVICES 
Employer/Respondent 

On 10/18/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in 
Chicago, a copy ofwhich is enclosed. 

If the Commission reviews this award, interest ofO.lS% shall accrue from the date listed above to the day before the date 
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue. 

A copy of this decision is mailed to the following parties: 

0140 CORTI ALEKSY & CASTANEDA 

RICHARD ALEKSY 

180 N LASALLE ST SUITE 2910 

CHICAGO, IL 60601 

0507 RUSIN MACIOROWSKI & FRIEDMAN LTD 

JIGAR DESAI 

10 S RIVERSIDE PLZ SUITE 1530 

CHICAGO, IL 60606 

-



)SS. 

COUNTY OF COOK ) 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRAT:~~) DECISI01. 4 I lV c c 0 3 3 9 
GERARDO MENDOZA Case# 1! WC 19340 
Employee/Petitioner 

v. Consolidated cases: ---
ANDY FRAIN SERVICES 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of 
Chicago, on 8/19/2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings 
on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational 
Diseases Act? 

B. 0 Was there an employee-employer relationship? 

C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 

D. D What was the date of the accident? 

E. 0 Was timely notice of the accident given to Respondent? 

F. [g) Is Petitioner's current condition of ill-being causally related to the injury? 

G. D What were Petitioner's earnings? 

H. 0 What-was-Eetitioners age at the time of the accident? 

I. 0 What was Petitioner's marital status at the time of the accident? 

J. D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent 
paid all appropriate charges for all reasonable and necessary medical services? 

K. 0 Is Petitioner entitled to any prospective medical care? 

L. [g) What temporary benefits are in dispute? 
0 TPD 12:1 Maintenance D TID 

M. D Should penalties or fees be imposed upon Respondent? 

N. D Is Respondent due any credit? 

0. ~ Other Vocational Rehabilitation Assessment 
ICArbDec/9(b) 2110 /00 W. Randolph Street #8-200 Chicago, IL 60601 3121814-66/J Toll-free 8661352-3033 Web s1te. 11 11'11' ill'cc.i/ gov 
Downstate offices· Collinsville 61&3-16-3./50 Peoria 3091671-3019 Rockford 815 987-7292 Springfield 2 I 71785-7084 



FINDINGS 141\V CC0339 
On the date of accident, 5/10/2011, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

See attached conclusions of law for the Arbitrator's causation-related findings. 

In the year preceding the injury, Petitioner earned $20,368.40; the average weekly wage was $391.70. 

On the date of accident, Petitioner was 38 years of age, sillgle with 2 dependent children. 

Respondent lias paid all reasonable and necessary charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $8,882.19 for TID, $0 for TPD, $0 for maintenance, and $0 for other 
benefits, for a total credit of $8,882.19. 

Respondent is entitled to a credit of $0 under Section 80) of the Act. 

ORDER 

The parties agree Petitioner was temporarily totally disabled from May 10, 2011 through May 18, 2011 and 
from June 8, 2011 through November 28, 2011. These two periods total26 1/7 weeks. They further agree that 
Respondent paid $8,882.19 in temporary total disability benefits prior to trial. Arb Exh 1. 

The Arbitrator fmds that Petitioner failed to establish a causal connection between the undisputed work accident 
of May 10, 2011 and the restrictions that Dr. Lorenz re-instituted on November 28, 2011. Based on that finding, 
the Arbitrator denies Petitioner's claim for maintenance from November 29, 2011 through the hearing of August 
19, 2013. 

For the reasons set forth in the attached conclusions oflaw, the Arbitrator finds that Respondent was obligated 
to prepare a written assessment pursuant to Rule 7110.10 of the Rules Governing Practice Before the Workers' 
Compensation Commission. Ameritech Services. Inc. v. IWCC, 389 Ill.App.3d 191 (l5

t Dist. 2009). 

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of 
medical benefits or compensation for a temporary or permanent disability, if any. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

Signature of~~~ >:J~ 10/18/13 
Date 
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Arbitrator's Findings of Fact 

The parties agree that Petitioner, an unarmed security officer, sustained an accident 
while working at a FedEx facility for Respondent on May 10, 2011. Petitioner testified his duties 
included checking employee I. D. cards, searching employees for weapons and recording 
information concerning the trailers that went in and out of Respondent's facility. T. 13-14, 17. 
Petitioner testified he was not required to get into a tractor to talk with a driver but sometimes 
had to open the rear door of an exiting trailer to make sure it was empty. The rear doors were 
of the roll-up type. Petitioner would open the door to the point where he could see the interior 
of the trailer. T. 15. Petitioner testified he was not required to perform any lifting. T. 15-16. 

Petitioner testified he started working for Respondent in March or April of 2010, at 
which point he underwent training at a FedEx facility in Summit for about a month. At the time 
ofthe accident, he worked at a Fed Ex facility in McCook. T. 18-19. 

Petitioner testified he worked the night shift, from 10 PM to 6 AM. To his recollection, 
he was working Monday through Friday as of the accident. T. 20-21. 

Petitioner testified that, on May 10, 2011, he was on his motorcycle, exiting the Fed Ex 
facility, when another worker struck him head on, causing him to fly off of his bike and land on 
the concrete. His supervisor, Veronica Zenner, came to his aid and took him to the Emergency 
Room at LaGrange Memorial Hospital. T. 23-24. 

The Emergency Room records reflect that Petitioner complained of back and bilateral 
leg pain after being struck by a car while he was operating his motorcycle. The attending 
physician, Dr. Phillips, noted a past history of a spinal fusion. He also noted leg abrasions and a 
laceration below Petitioner's right knee. He described Petitioner as cooperative and exhibiting 
an "appropriate mood and affect." 

Dr. Phillips ordered X-rays of the lumbar spine, right knee and left tibia/fibula. The 
lumbar spine X-rays showed post-surgical changes from the previous fusion of l4-L5 and LS-Sl. 
[Dr. lorenz of Hinsdale Orthopaedics performed this fusion on May 2, 2008. The need for the 
fusion stemmed from a work accident of January 30, 2008 involving a different employer. RX 
4.] The right knee X-ray showed a small effusion but no fracture. The left tibia/fibula X-ray 
showed no acute fracture or dislocation. Petitioner was given Motrin and Vicodin for pain. Dr. 
Phillips released Petitioner to light duty, with no lifting over 5 pounds. He instructed Petitioner 
to follow up with Dr. Khan the next day. PX 1. T. 24-25. 

The Emergency Room records (PX 1) describe Petitioner as "alert and oriented." They 
contain no reference to drug testing. 

1 
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Petitioner testified he went to the laGrange Medical Center the following day, May 11, 

2011, but saw Dr. Dugar instead of Dr. Khan. T. 25. Dr. Dugar noted that, the previous 
morning, Petitioner was on his motorcycle, stopped at a stop sign, when a Fed Ex employee 
driving a station wagon struck him, causing him to be thrown off of the motorcycle. Dr. Dugar 
noted that Petitioner landed on his right side. 

Petitioner complained to Dr. Dugar of pain in his lower back, right shoulder and left shin, 
as well as a "pulling sensation" in his right knee after walking that day. Petitioner indicated he 
had undergone a lumbar fusion in 2008. 

On examination, Dr. Dugar noted tenderness but a full range of motion in the right 
shoulder, mild muscle spasm in the lumbar area, a scrape and minimal swelling of the right 
knee and bruising/minimal swelling of the left shin. 

Dr. Dugar diagnosed muscle strains and contusions. He recommended that Petitioner 
begin physical therapy "after Ibuprofen and rest." He directed Petitioner to refrain from 
working and return in two days. PX 2. 

Petitioner returned to laGrange Medical Center on May 13, 2011 and saw Dr. Khan. The 
doctor's note sets forth a consistent history of the accident of May 10, 2011. Dr. Khan noted 
that Petitioner injured his lower back, right shoulder, right knee and left shin. He also noted 
that Petitioner complained of 3/10 lower back pain despite taking Hydrocodone. On 
examination, Dr. Khan noted spasm in the right trapezius area, mild tenderness to palpation of 
the lumbar spine and a mild right knee abrasion. He diagnosed a trapezius muscle spasm and a 
cervical strain with right-sided radicular symptoms. He instructed Petitioner to continue the 
Vicodin (but only when at home), start Naproxen after finishing the Ibuprofen, begin therapy 
and return on May 1ih. He directed Petitioner to stay off work. 

On May 16, 2011, Petitioner underwent a physical therapy evaluation at laGrange 
Medical Center. T. 26. The evaluating therapist noted complaints of pain in the neck, back, 
right shoulder and right knee. PX 2. 

Petitioner returned to Dr. Khan on May 17, 2011, as directed. Petitioner reported some 
right trapezius and lower back improvement secondary to therapy but described his neck pain 
as unchanged. On cervical spine examination, Dr. Khan noted a reduced range of motion to the 
right, paracervical tenderness on the right and mild trapezius tenderness. He refilled the 
Naproxen and instructed Petitioner to continue therapy and return in ten days. He released 
Petitioner to non-specific "light duty" as of May 19, 2011. PX 2. T. 26-27. 

Petitioner testified he did not return to work on May 19, 2011 because Respondent did 
not offer light duty. T. 27. He delivered Dr. Khan's light duty note to his supervisor, Veronica 
Zenner. On receipt of the note, Zenner told him, "I'll get back to you." Zenner did not schedule 
him for work thereafter. T. 36-37. 

2 
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RX 1 reflects that Respondent termTnatea Petitioner on May"'23, 201"1 because 

Petitioner "failed drug test." RX 1 also reflects that Petitioner was "warned before discharge." 
No drug test records are in evidence. Petitioner testified that, at some point after he delivered 
the light duty note to Zenner, Brian Rayzicks, Respondent's branch manager, called him and 
informed him he was being terminated. T. 33-34, 37. He never heard from Respondent again. 
T. 47. 

Petitioner attended therapy at LaGrange Medical Center on May 24, 25 and 26, 2011. 
On May 26, 2011, the therapist noted that Petitioner complained of neck pain, especially when 
looking up and to the right. She recommended that Petitioner continue therapy. PX 2. 

On June 8, 2011, Petitioner saw Dr. Lorenz of Hinsdale Orthopaedics. Petitioner 
testified he selected Dr. Lorenz because the doctor had previously operated on his lower back. 
T. 28. 

Dr. Lorenz's note of June 8, 2011 reflects that Petitioner previously underwent a lumbar 
fusion, returned to work following the fusion and was II doing fine" until the accident of May 10, 
2011. The note also reflects that Petitioner had "multiple areas of complaints" following this 
accident and was "taken to occupational therapy," where, according to Petitioner, a drug test 
was "slightly positive for marijuana." 

Dr. Lorenz noted that Petitioner complained of neck pain radiating toward the right 
scapular area and right shoulder. 

On cervical spine examination, Dr. Lorenz noted a positive Spurling maneuver to the 
right and a decreased range of motion. On lumbar spine examination, Dr. Lorenz noted some 
mild tenderness in the paraspinous musculature, a "sensation of tightness" and passive forward 
flexion of SO to 60 degrees. 

Dr. Lorenz obtained cervical and lumbar spine X-rays. The cervical spine X-rays showed 
no fractures. The lumbar spine X-rays showed "a well-healed fusion with no abnormality." 

With respect to the cervical spine, Dr. Lorenz diagnosed C4-CS radicular irritation and a 
possible disc herniation. With respect to the lumbar spine, he diagnosed a strain. 

Dr. Lorenz started Petitioner on a Medrol Dosepak. He prescribed Norco for severe pain 
and a cervical spine MRI. He took Petitioner off work and instructed him to continue therapy. 
PX 3. 

The cervical spine MRI, performed on June 9, 2011, showed mild spondylotic changes 
with reversal of normal lordosis, a mild disc bulge without significant stenosis at C4-CS and a 
disc bulge and mild stenosis at C5-C6, greater on the right. PX 3. 

3 
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Petitioner returned to Dr. Lorenz on June 22, 2011. Petitioner again complained of neck 
pain, especially when extending his neck or turning his head to the right. 

On examination, Dr. Lorenz noted 5/5 strength, decreased rotation to the right, full 
rotation to the left, some pain on flexion and extension, tenderness over the right trapezius, 
some focal trigger point and tenderness in the right occiput. 

Or. Lorenz interpreted the MRI as showing diffuse bulging at C4-CS and CS-C6, with no 
signs of herniation, and a high intensity signal in the posterior annulus at CS-C6, "consistent 
with what looks like a partial tear." He started Petitioner on Naprelan, an anti-inflammatory, 
and instructed him to stay off work. He referred Petitioner to Dr. Gruft for therapy and to Dr. 
Lipov for possible occipital trigger point and/or facet injections. PX 3. 

Petitioner underwent therapy at Dr. Gruft's facility, From Pain to Wellness, from July 14, 
2011 through August 26, 2011. PX 3. T. 29-31. Petitioner testified he never saw Dr. Lipov. T. 
30. 

Petitioner returned to Dr. lorenz on November 28, 2011. In his note of that date, Dr. 
Lorenz indicated Petitioner reported improvement secondary to the therapy and complained 
only of "a little trigger point on the right" and some low back achiness with excessive activity. 
Dr. Lorenz obtained lumbar spine X-rays, which showed an "L4 to S1 fusion with the hardware 
removed." Dr. Lorenz assessed the following: 1) resolved cervical strain; 2) cervical 
spondylosis; and 3) L4 to 51 fusion." He released Petitioner to "permanent light duty" in 
accordance with a functional capacity evaluation performed in 2009, i.e., no lifting over 17 
pounds frequently, no lifting over SO pounds occasionally, sitting limited to GO-minute intervals, 
standing limited to 30-minute intervals and occasional bending. He found Petitioner to have 
reached maximum medical improvement. PX 3. 

At the hearing, the parties stipulated that Petitioner was temporarily totally disabled 
from May 10, 2011 through May 18, 2011 and from June 8, 2011 through November 28, 2011. 
These two intervals total 26 1/7 weeks. They also stipulated that Respondent paid temporary 
total disability benefits totaling $8,882.19. Arb Exh 1. 

The dispute in this case centers on Petitioner's claim for maintenance benefits from 
November 29, 2011 through August 19, 2013, the date of hearing. Arb Exh 1. 

Petitioner testified he did not resume working for Respondent at any time after his last 
visit to Dr. Lorenz on November 28, 2011. T. 37. Petitioner also testified he stopped receiving 
benefits as of that date. T. 38, 4 7. After Dr. Lorenz released him to restricted duty, he began 
looking for work. On about May 15, 2012, he began working as a pizza delivery driver. He was 
still working in this capacity as of the hearing. He testified he does not receive paychecks or 
benefits. His pay consists of $2.50 per delivery plus tips. He receives his pay at the end of each 
workday. T. 39-40. He uses his own vehicle to make the deliveries. He is responsible for paying 
for gas, insurance and any necessary repairs. As of the hearing, he was working from 5:00 PM 
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to miCJ niglit, typically five nTghts perweek. . 41, 4"4. The-pizza parlorstops delivering-at 
midnight. If an order comes in at 11:59 PM, he has to pay the business for the pizza upfront 
with the understanding he will collect from the customer on delivery. T. 42. He averages about 
$300 per week, before deducting gas and other expenses. T. 44. He pays about $400 in child 
support per month. T. 46. He is continuing to look for work. He receives job leads from friends 
but the leads are typically for jobs that involve heavy lifting. T. 47-48. In the last six months, a 
business called Polar Ice offered him a job but the job exceeded his work restrictions. T. 46. 

Petitioner denied re-in juring his neck or back after May 10, 2011. T. 48. The lumbar 
spine surgery that Dr. lorenz performed before that date stemmed from a work accident. It 
was after he recovered from this surgery that he began working for Respondent. T. 48-49. 

Under cross-examination, Petitioner testified he began working for Respondent in 
approximately May 2010. He worked from 10:00 to 6:00. He did not work overtime. T. 51. 
The accident of May 10, 2011 occurred at about 6:05AM, right after he left work. T. 52. He 
was in FedEx's parking lot when a FedEx employee struck him. T. 52. Before he returned to Dr. 
lorenz in June of 2011, he had last seen the doctor in early 2010, at which point the doctor had 
him on permanent restrictions. T. 55. The job he accepted at Respondent was within those 
restrictions. T. 60. Otherwise, he would not have been able to accept the job. T. 60. He told 
Respondent about the restrictions when he was hired. T. 61. The job allowed him to sit and 
stand. He was not required to exceed Dr. lorenz's restrictions. T. 61. After the May 10, 2011 
accident, he underwent drug testing. T. 63. His understanding is that the testing was positive 
for marijuana. T. 64. When Respondent's regional manager called him, he asked the manager 
why he was being terminated and was told that it was because the drug test "came out 
positive." T. 64. Respondent had never reprimanded him for not performing his job correctly. 
T. 65. He cannot remember whether the restrictions Dr. lorenz imposed in November of 2011 
were different from the previous restrictions. T. 65. The job he performed for Respondent was 
within Dr. lorenz's lifting and sit/stand restrictions. The job did not require him to bend 
frequently. T. 71. When he looked for work, he went through agencies. He does not have 
proof of the job applications he has submitted. T. 73-74. He writes down information 
concerning his pizza delivery earnings. He did not bring any of this information to the hearing. 
T-;-73.--When he worked for Respondent, he-was not.reimbur.sed for gas or vehicle repairs, T. 
73. He applied online for the job with Respondent. T. 74. 

On redirect, Petitioner testified he wanted to return to work for Respondent when he 
presented Dr. Khan's light duty note to Veronica Zenner. Zenner did not tell him he would be 
put back to work. He next had contact with Respondent when the regional manager called him 
and told him he had been terminated. T. 81-82. No one provided him with any drug test 
results. His belief that the test was positive was based on what Respondent told him. T. 83. 

Respondent did not call any witnesses. In addition to the exhibits previously discussed, 
Respondent offered into evidence an undated "return to work job description" completed by 
Dr. Phillips concerning Petitioner's security officer job. This description describes the job as 
sedentary and involving no lifting over 5 pounds. RX 2. Respondent also offered into evidence 
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a print-out of the temporary total disability and medical payments it made in this case. RX 3. 
Respondent also offered into evidence records concerning the treatment Petitioner underwent 
with Dr. Lorenz prior to May 10, 2011. RX 3. 

Arbitrator's Conclusions of Law 

Did Petitioner establish a causal connection between his undisputed work accident of May 
10, 2011 and his current condition of ill-being? 

The Arbitrator finds that Petitioner's undisputed work accident resulted in a new 
cervical spine condition of ill-being, as diagnosed by Dr. lorenz, and an aggravation of his pre­
existing lumbar spine condition of ill-being. In so finding, the Arbitrator relies on the "chain of 
events" and the treatment records. The records from LaGrange Memorial Hospital and 
LaGrange Medical Center reflect that Petitioner was on a motorcycle, stopped at a stop sign, 
when another worker driving a station wagon struck him, causing him to be thrown off the 
motorcycle. The records also reflect that Petitioner experienced an abrupt onset of right-sided 
spine and bilateral leg pain after this collision. Within a couple of days of the collision, 
Petitioner was also complaining of right-sided trapezius and neck pain. Dr. Khan diagnosed 
cervical, right trapezius and lumbar strains on May 13, 2011. When Dr. Lorenz saw Petitioner 
on June 8, 2011, having last seen him about fifteen months earlier, he noted that Petitioner had 
returned to work following the 2008 lumbar fusion and had been doing relatively well until the 
May 10, 2011 accident. Based on Petitioner's presentation on June 8, 2011, Dr. Lorenz 
diagnosed a lumbar strain and a possible cervical disc herniation. He ordered a cervical spine 
MRI, which he later interpreted as showing bulges and what appeared to be a partial tear at CS­
C6. He recommended a course of conservative care with two different physicians, only one of 
whom Petitioner saw. When Dr. lorenz last saw Petitioner, on November 28, 2011, he noted 
that Petitioner was still experiencing some right-sided "trigger point" pain in his upper back and 
some lower back achiness. PX 3. 

The Arbitrator further finds that Petitioner failed to establish a connection between the 
undisputed work accident of May 10, 2011 and the permanent restrictions that Dr. lorenz re­
instituted on November 28, 2011. Those restrictions were based on a functional capacity 
evaluation performed on December 10, 2009 in connection with the January 30, 2008 work 
accident. RX 4. 

Is Petitioner entitled to maintenance? 

The parties agree that Petitioner was temporarily totally disabled during two intervals, 
with the last interval ending on November 28, 2011, the date of Petitioner's last visit to Dr. 
lorenz. Arb Exh 1. The dispute centers on whether Petitioner is entitled to maintenance from 
November 29, 2011 through the August 19, 2013 hearing. 

Section 8(a) of the Act provides that an "employer shall * * *pay for treatment, 
instruction and training necessary for the physical, mental and vocational rehabilitation of the 
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employee, including aJJ maTntenance costs and-expensesl nctdentat·thereto:--820·ttC:S 305/8(cr). 
The courts have construed the term "rehabilitation" broadly to include an injured worker's self­
directed job search. See,~ Greaney v. Industrial Commission, 358 III.App.3d 1002, 1019 
(2005). A claimant is generally entitled to vocational rehabilitation when he sustains an injury 
which causes a reduction in earning power. National Tea Co. v. Industrial Commission, 97 111.2d 
424, 432 (1983). 

Petitioner argues that the injuries he sustained on May 10, 2011 caused a reduction in 
earning power. In advancing this argument, Petitioner relies in part on RX 2, a return to work 
job description completed by Dr. Phillips. Petitioner asserts that RX 2 memorializes work 
restrictions [including a 5-pound lifting restriction] imposed on Petitioner by Or. Phillips after 
the May 10, 2011 accident. The Arbitrator does not view RX 2 as such. RX 2 bears no date and 
no reference to the accident. 

Petitioner also relies on McHatton v. Manchester Tank, 08 WC 43131, a decision in 
which the Commission affirmed an award of maintenance to a claimant who conducted a self­
directed job search after being terminated while subject to permanent restrictions. The 
Arbitrator views McHatton as factually distinguishable from the instant case. The claimant in 
McHatton acquired permanent restrictions as a result of the work accident at issue in his claim 
whereas Petitioner was subject to permanent restrictions before Respondent hired him. 
Petitioner testified he made Respondent aware of the restrictions at hiring. Petitioner also 
testified that the security job he performed for Respondent was within those restrictions. 
When Dr. Lorenz released Petitioner from care on November 28, 2011, he relied on a functional 
capacity evaluation performed in 2009 and imposed the same restrictions that Petitioner 
brought to Respondent's door. There is no indication that Dr. Lorenz linked any of the 
November 28, 2011 restrictions to the injuries Petitioner sustained on May 10, 2011. 

Having found that Petitioner failed to establish causation as to the restrictions Dr. 
Lorenz re-instituted on November 28, 2011, the Arbitrator declines to award maintenance 
benefits in this case. 

Was Respondent obligated to prepare an assessment pursuant to Rule 7110.10? 

Rule 7110.10 ofthe Rules Governing Practice Before the Workers' Compensation 
Commission requires an employer, in consultation with an injured employee and his 
representative, to prepare a "written assessment of the course of medical care and, if 
appropriate, rehabilitation required to return the injured worker to employment when it can be 
reasonably determined that the injured worker will, as a result of the injuries be unable to 
resume the regular duties in which engaged at the time of injury, or when the period of total 
incapacity of work exceeds 120 continuous days, whichever first occurs." [emphasis added] In 
Ameritech Services, Inc. v. IWCC, 389 III.App.3d 191, 207-8 (1st Dist. 2009), the Appellate Court 
held that "Rule 7110.10 requires the preparation of a written assessment even in circumstances 
where no plan or program of vocational rehabilitation is necessary or appropriate." 

1 



In the instant case, Respondent stipulated to two intervals of temporary total c;lisability, 
with the second interval consisting of 174 consecutive days. Arb Exh 1. At no point did 
Respondent prepare an assessment. Based on the wording of Rule 7110.10 and Ameritech 
Services, the Arbitrator finds that Respondent was obligated to prepare an assessment at the 
120~day point, regardless of any other factors. 

• 
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STATE OF ILLINOIS ) [8} Affinn and adopt (no changes) 

D Affinn with changes 

D Injured Workers' Benefit Fund (§4(d)) 

D Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK 
) ss. 
) D Reverse 

0Modify 

D Second Injury Fund (§8(e)l8) 

D PTD/Fatal denied 

~None of the above 

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION 

Lee Walker, 

Petitioner, 4IfJ CC O:J 40 
vs. NO: os we 03203 

United Airlines, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under § 19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, causal connection, medical expenses, prospective medical expenses, and being advised 
of the facts and Jaw, affirms and adopts the Decision ofthe Arbitrator, which is attached hereto 
and made a part hereof. The Commission hereby adopts the Arbitrator's findings of fact and 
conclusions of law. The Commission further remands this case to the Arbitrator for further 
proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
lll.2d 327, 399 N.E.2d 1322, 35 Ili.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 11 , 2013 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of$49,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: 

DLG/gal 
0: 5/1114 
45 

MAY 0 5 2014 
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On 1011 1/2013, an arbitration decision on this case was filed with the lllinois Workers' Compensation Commission in 
Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of0.06% shall accrue from the date listed above to the day before the date 
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue. 

A copy of this decision is mailed to the following parties: 

2356 DONALD W FOHRMAN & ASSOC 

ADAM J SCHOLL 

101 W GRAND AVE SUITE 500 

CHICAGO, IL 60654 

0560 WIEDNER & McAULIFFE LTD 

MARK P MATRANGA 

ONE N FRANKLIN ST SUITE 1900 

CHICAGO, IL 60606 
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STATE OFl'IJ:INOIS 

COUNTY OF COOK 

)SS. 

) 

Injured Workers' Benefit Fund (§4(d)) 

D Rate Adjusnnent Fund (§8(g)) 

0 Second Injury Fund (§8(e)l8) 

~None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION! 4 I 1.1T c c 1) 3 4 0 
19(b)&8(a) ~~ 'U 

Lee Walker 
Employee/Petitioner 

v. 

United Airlines 
Employer/Respondent 

Case # 08 we 3203 

Consolidated cases: N/A 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city 
of Chicago, on July 23 & 25, 2013. After reviewing all of the evidence presented, the Arbitrator hereby 
makes findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. 0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational 
Diseases Act? 

B. 0 Was there an employee-employer relationship? 

C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 

D. 0 What was the date of the accident? 

E. D Was timely notice of the accident given to Respondent? 

F. ~Is Petitioner's current condition of ill-being causally related to the injury? 

G. 0 What were Petitioner's earnings? 

H. 0 What was Petitioner's age at the time of the accident? 

I. 0 What was Petitioner's marital status at the time of the accident? 

J. 0 Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent 
paid all appropriate charges for all reasonable and necessary medical services? 

K. [8] Is Petitioner entitled to any prospective medical care? 

L. [g) What temporary benefits are in dispute? 
0 TPD 0 Maintenance [ZJ TID 

M. D Should penalties or fees be imposed upon Respondent? 

N. 0 Is Respondent due any credit? 

0. D Other 
ICArbDec/ 9(b) 1110 I 00 IV. Rlzndolph Strtet 118·200 Chicago, IL 6060/ 3111814-661/ Toll-free 8661352-3033 Web site: www.iwcc.il.gov 
D01rns1a1e offices· Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8/51987-7292 Springfield 2171785-7084 



. . . 

FINDINGS 1 4 I \V C C 0 3 4 0 
On the date of accident, November 2, 2007, Respondent was operating under and subject to the provisions of 
the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident as explained infra. 

In the year preceding the injury, Petitioner earned $29,334.24; the average weekly wage was $564.12. 

On the date of accident, Petitioner was 44 years of age, single with 0 dependent children. 

Respondent lras paid all reasonable and necessary charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $63,192.51 for TID, $0 for TPD, $0 for maintenance, and $0 for other 
benefits, for a total credit of $63,192.51. 

Respondent is entitled to a credit of $0 under Section 8G) of the Act. 

ORDER 

Temporary Total Disability 

Respondent shall pay Petitioner temporary total disability benefits of $376.08/week for 298 & 4nth weeks, 
commencing November 3, 2007 through July 23, 2013, as provided in Section 8(b) of the Act. 

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from November 2, 
2007 through July 23, 2013, and shall pay the remainder ofthe award, if any, in weekly payments. 

Respondent shall be given a credit of $63,192.51 for temporary total disability benefits that have been paid. 

Prospective Medical Treatment 

As explained in the Arbitration Decision Addendum, the Arbitrator awards the prospective medical care 
requested pursuant to Section 8(a) of the Act in the form of the recommended left knee surgery prescribed by 
Dr. Nenno as it is reasonable and necessary to alleviate Petitioner from the effects of his injury at work. 

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of 
medical benefits or compensation for a temporary or permanent disability, if any. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

~ October 10, 2013 
Signature of Arbitrator Date 

ICArbDc:c 19(b) QC\ lllU\3 



Lee Walker 
Employee/Petitioner 

v. 

United Airlines 
Employer/Respondent 

OlSWORKERS' ·co"'MPENSA.TION"CONIMISSIO 
ARBITRATION DECISION ADDENDUM 

19(b) & 8(a) 

Case # 08 WC 3203 

Consolidated cases: N/A 

FINDINGS OFF ACT 

The issues in dispute are causal connection, a period of temporary total disability benefits, and Petitioner's 
entitlement to prospective medical care. Arbitrator's Exhibit! ("AX") 1. The parties have stipulated to all other 
issues. AX1. 

Background 

Petitioner testified that he was employed by Respondent on November 2, 2007 as a flight attendant and had 
been so employed since October of 1997. Petitioner described that he was on his feet up to 15 hours at a time 
and that his job required constant walking, lifting, bending, squatting, and ability to lift doors weighing over 50 
lbs. in case of an emergency. Petitioner was living in Ohio at the time ofthe injury and subsequently moved to 
New York. 

On November 2, 2007, Petitioner was flying from Richmond, Virginia to Washington Dulles airport. He 
testified that about 10-15 minutes before landing, the crew was making final preparations and he was picking up 
trash and walking toward the rear of the aircraft when he tripped over a piece of carpeting that was not secured 
in front of the rear lavatory. Petitioner testified that he fell and hit the wall opposite the washroom door and fell 
into the waslu'oom door and then landed hard on his knees. He testified that he injured his left knee and 
experiencing "striking pain" immediately following the occurrence. He notified two other flight attendants and 
later completed accident reports. 

Prior to this incident, Petitioner testified that he had a left knee injury approximately six years earlier during an 
annual training exercise for re-certification. He testified that his treatment included an arthroscopic surgery and 
debridement. He missed approximately 6-8 weeks of work and then returned to work. Petitioner testified that 
he has had no left knee problems until November 2, 2007. 

Medical Treatment 

Petitioner testified that he went to Mercy Medical in Canton, Ohio. He was examined and placed off work. He 
testified that he followed up over the next few weeks while he was kept off work and moved to Buffalo, New 
York before Thanksgiving of2007. The medical records reflect that a Dr. Hensley ordered a left knee MRI 
which was performed on November 20, 2007 and revealed no evidence of a meniscal tear, a minimal medial 
collateral ligament injury most likely remote in nature, and chondromalacia patella. PX2 at 142-43. 

1 The Arbitrator similarly references the parties' exhibits herein. Petitioner's exhibits are denominated "PX" and Respondent's 
exhibits are denominated "RX" with a corresponding number as identified by each party. 

1 
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Petitioner testified that he then went to Knee Center of Western New York and saw Dr. Stube as referred by 
Gallaher Bassett. The medical records reflect that Keith Stube, M.D. ("Dr. Stube") at The Knee Center of 
Western New York on December 24,2007. PX1 at 1:.2. He provided a history of injury while working, 
primarily anterior medial knee pain, and that he had been using ice and heat without relief. ld. He also reported 
a twisting injury six years prior which required an arthroscopy. ld. After an examination noting medial joint 
line tenderness with a positive McMurray's test, Dr. Stube diagnosed Petitioner with left medial knee pain and 
possible medial meniscal tear. !d. He ordered a left knee MRI. !d. 

On January 21, 2008, Petitioner returned to the Knee Center and saw a certified physician's assistant, Jeffrey 
Rassman, PA-C ("Mr. Rassman") reporting continued symptomatology. PXl at 3. Mr. Rassman noted that 
Petitioner appeared to have exacerbated mild patellar chondromalacia and administered a cortisone injection. 
!d. He provided a patellar stabilizing knee brace, recommended riding a stationary bike at home, and released 
him to sedentary work until his next follow up visit. !d. On March 17, 2008, Petitioner reported continued pain 
along the medial aspect of the knee. PXI at 4-5. Mr. Rassman reviewed Petitioner's recent MRI noting that it 
showed a fissure along the medial aspect of the patella. /d. He noted that Petitioner had not improved after 
physical therapy, his injection did not benefit Petitioner, and he requested authorization for Visco 
supplementation for the fissure in the patella. !d. 

First Section 12 Examination - Dr. Zoe/lick 

On April 8, 2008, Petitioner underwent an independent medical examination with David Zoellick, M.D. ("Dr. 
Zoellick") at Respondent's request. PXS at 1-5. Petitioner reported continued pain on the inside ofhis left knee 
with no change, swelling and increase in pain with any activity. !d. Dr. Zoellick examined Petitioner, took a 
history from him, reviewed various medical records, and issued a report of the same date. !d. He diagnosed 
Petitioner with a left knee strain/contusion 'with aggravation of underlying chondromalacia of the left knee 
following the accident at work. !d. He recommended either repeat steroid injections with therapy, hyaluronic 
acid supplementations such as Supartz or Synvisc, or repeat arthroscopy. !d. 

Continued Medical Treatment 

Petitioner received three Euflexxa injections on May 15, 22, and 29,2008. PXI at 5-11. He then came under 
the care of Donald Nenno, II, M.D. ("Dr. Nenno") on July 20, 2008, when he presented with complaints of 
swelling, locking and giving way of the left knee. PX2 at 100-101. On examination, Dr. Nenno noted 
tenderness over the left knee generally, but especially along the medial joint line and medial patellar area. !d. 
He diagnosed Petitioner with chronic left knee pain of an unclear etiology, but most likely on the basis of 
chondromalacia. !d. He ordered Neurontin and scheduled a follow up in one month. !d. 

On August 17, 2008, Petitioner reported that the Neurontin did not help him significantly and that he continued 
to have some swelling, giving way sensations, and pseudo-locking with the knee in extension. PX2 at 98. Dr. 
Nenno diagnosed Petitioner with classic patellofemoral signs, ordered physical therapy for patellar mobilization 
and strengthening, and a follow up visit. ld. 

On September 14, 2008, Petitioner returned to Dr. Nenno reporting no improvement with physical therapy, 
decreased range of motion, feeling that his knee was "full" and gave way at times, and that squatting bothers 

2 



-him significant. Dr. Nenno noted Petitioner's lack of improvement despite ten months of 
conservative treatment and recommended an arthroscopy to diagnose and debride the knee. /d. 

Petitioner underwent the recommended surgery on October 6, 2008. PX2 at 93-94. Pre-operatively, Dr. Nenno 
diagnosed Petitioner with chondromalacia of the left knee. /d. He performed an arthroscopy, debridement and 
excision of plica left knee. !d. Intra-operatively, Dr. Nenno noted significant chondromalacia of the medial 
facet of the patella and significant cartilaginous loose fragments within the knee, a significant plica formation 
along the medial femoral condyle, and fairly well-maintained medial and lateral compartments and anterior and 
posterior cruciate ligaments. !d. He also debrided synovitis anteriorly and medially and removed plica from the 
superior lateral aspect of the suprapatellar pouch, across the suprapatellar pouch, and down the medial gutter. 
/d. Post-operatively, Dr. Nenno diagnosed Petitioner with chondromalacia of the left knee plus plica. /d. 

Petitioner followed up with Dr. Nenno post-operatively from October 20, 2008 through December 2, 2008 at 
which time he ordered additional physical therapy. PX2 at 87, 89, 91. At his initial physical therapy session on 
December 12, 2008, the physical therapist noted a positive Clarke's sign for chondromalacia patella on the left. 
PX4 at 8-10. 

As of January 6, 2009, Dr. Nenno noted that Petitioner was making slow but continued progress. PX2 at 85. 
Petitioner was standing and walking fairly well, but was cautious with weight bearing. /d. The knee was stable 
and had full range of motion, although there was some tenderness but no effusion. /d. Dr. Nenno ordered 
continued physical therapy and scheduled a follow up in six weeks. !d. On February 13, 2009, Petitioner 
reported stiffness aggravated by stair climbing or squatting, inability to kneel, and significant swelling in the 
knee. PX2 at 83. Dr. Nenno requested authorization for Synvisc injections to improve function. !d. 

Second Section 12 Examination -Dr. Zoe/lick 

Petitioner saw Dr. Zoellick a second time on February 24, 2009. PX8 at 6-9. At that time, Petitioner reported 
continued pain under the kneecap and pain with bending, kneeling, squatting, and ascending/descending stairs. 
!d. He also reported only a 20% improvement since his surgery in October. /d. On examination, Dr. Zoellick 
noted no crepitus or instability, minimal swelling, and full range of motion. !d. Lachman and anterior Drawer 
tests were negative, but there was pain with patellofemoral compression, and Petitioner had tenderness medially 
and laterally as well as on extremes of motion. !d. 

Dr. Zoellick diagnosed Petitioner with left knee chondromalacia that was aggravated or caused by his injury at 
work. /d. He noted that Petitioner's examination findings were objectively consistent with his reported 
symptoms of pain with patellofemoral compression (i.e., pain going up and down stairs). !d. He agreed with 
the recommendation for Synvisc injections and a trial return to work thereafter. !d. He opined that Petitioner 
was not yet at maximum medical improvement. !d. 

Continued Medical Treatment 

Petitioner continued to follow up with Dr. Nenno from March 13, 2009 through May of2009. PX2 at 72-81. 
Petitioner received the recommended series of three Synvisc injections through May 12, 2009. PX2 at 75, 77. 
Petitioner testified that these injections did not change his pain level. 

At his next follow up visit on July 9, 2009, Petitioner reported really having no change in his knee condition, 
difficulty with walking/stairs/kneeling and pain at rest. PX2 at 72. Dr. Nenno's examination revealed no 
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swelling or deformity, normal gait, full range of motion, and tenderness about the patellofemoral joint. /d. Dr. 
Nenno prescribed Celebrex to see if that helped improve Petitioner's function. PX2 at 72. 

On July 21,2009, Petitioner underwent a functional capacity evaluation at Niagara Physical Therapy. PX2 at 
110-119. The evaluation report indicated that Petitioner could perform very light duty with no lifting over 10 
lbs. and no standing for more than 6 hours. PX2 at 113. Petitioner testified that Respondent remained unable to 
accommodate his work restrictions at this time. 

Petitioner returned to Dr. Nenno on August 14, 2009, but noted that the functional capacity evaluation results 
did not indicate what Petitioner's restrictions would be. PX2 at 68. He scheduled a follow up visit in six 
weeks. /d. On September 25, 2009, Petitioner reported that he was not doing very well regarding his knee. 
PX2 at 65. He reported pain, limping, swelling, inability to walk over one block or kneel, and that stairs were 
almost impossible to do. /d. Dr. Nenno diagnosed Petitioner with chronic left knee pain status post arthroscopy 
one year earlier and now showing significant patellofemoral chondromalacia. /d. He recommended an 
arthroscopy or perhaps some form of a partial knee replacement depending on the intraoperative findings at that 
time. Jd. 

Third Section 12 Examination - Dr. Zoel/ick 

Petitioner saw Dr. Zoellick a third time on February 9, 2010. PX8 at 10-13. At that time, he reported constant 
pain, pain with walking/bending/twisting/going down stairs, and no instability or weakness, but incapacitation 
due to the pain. /d. On examination, Dr. Zoellick noted a slight antalgic gait, mild swelling of the left knee 
with tenderness along the medial joint line, and mild pain on patellofemoral compression. !d. X-rays revealed 
slight medial joint space narrowing. /d. 

Dr. Zoellick reviewed additional treating medical records and Petitioner's functional capacity evaluation test 
results. /d. He opined that Petitioner's left knee complaints were due to chondromalacia patella and that a third 
arthroscopy would not do much to change Petitioner's condition. !d. Instead, Dr. Zoellick recommended one 
month of work conditioning and then to increase Petitioner's activity level. Jd. He noted that if Petitioner was 
unable to undergo the work conditioning, then surgery would be the only remaining option. /d. In those 
circumstances, Dr. Zoellick recommended a patellofemoral resurfacing procedure instead of any type of knee 
replacement given that Dr. Nenno's last operative note reflects that the articular cartilage in Petitioner's medial 
and lateral joints looked good. /d. He also opined that Petitioner could return to work based on the functional 
capacity evaluation results. /d. 

Continued Medical Treatment 

Petitioner returned to Dr. Nenno on May 4, 2010 at which time he commented on Dr. Zoellick's report. PX2 at 
56-57. Petitioner reported that he had constant pain in his whole knee, ability to walk about a block, and 
difficulty with stairs. Jd. On examination, Petitioner had both medial and patellofemoral tenderness. /d. Dr. 
Nenno indicated that Petitioner had left knee arthritis as a result of a work related injury, which was 
significantly limiting his functions and causing him to be unable to work. Jd. Dr. Nenno considered the 
patellofemoral resurfacing Dr. Zoellick recommended to be "a fairly aggressive approach," and doubted that it 
would solve Petitioner's problems. ld. He indicated that this type of surgery was performed in the late 1970's 
and fell out of favor, and have now resurfaced as a partial knee replacement solution similar to a 
unicompartmental knee for medial or lateral joint arthritis. /d. Dr. Nenno further indicated that the arthroscopic 
surgery that he recommended was also to evaluate whether there is significant arthritis in the rest of the knee, 
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Petitioner saw Dr. Nenno again on June 18, 2010 at which time he changed his opinion regarding the propriety 
of patellofemoral arthroplasty somewhat. PX2 at 53. He continued to request an arthroscopy to assess the other 
compartments of Petitioner's knee, but indicated that ifthis was not authorized he would propose to undertake 
the patellofemoral arthroplasty and stated that a complete knee replacement might be required if the other 
compartments in the knee showed significant changes. /d. 

Petitioner testified that he moved back to Ohio before October of2010 and saw a new physician, Dr. London, 
who did not recommend surgery. 

Petitioner resumed his medical care with Dr. Nenno on February 25, 2011 with continued complaints. PX2 at 
44. Dr. Nenno noted a loss of extension, a very slightly altered gait, and tenderness over the medial joint line 
and the patellofemoral area. /d. He noted his concern that Petitioner was now developing changes in the medial 
aspect of the knee. /d. He noted also Petitioner's report that he had been terminated from his employment 
based on having an extended period of disability. /d. Dr. Nenno reiterated the recommendation for surgery: a 
patellofemoral [resurfacing] or total knee replacement. /d. 

Petitioner testified that his benefits were discontinued in March of2011 and that no vocational rehabilitation or 
retraining was offered to him. He also testified on cross examination that he did not look for work since his 
functional capacity evaluation test results within his limitations. Petitioner testified that he applied for, and was 
placed on, social security disability and began receiving benefits in 2010 based on a cluster headaches condition. 
He testified that his ssdi payments were offset by the temporary total disability benefits that he received during 
the period of time that these two sources of income overlapped. 

Fourth Section 12 Examination - Dr. D'Silva 

On June 29,2011, Petitioner underwent a fourth independent medical examination with a new evaluator, Joseph 
D'Silva, M.D. ("Dr. D'Silva"), at Respondent's request. RX1. Dr. D'Silva examined Petitioner, took a history 
from him, reviewed various medical records, and issued a report of the same date. !d. 

Petitioner reported experiencing daily pain while awake and at night. /d. He also reported worsening pain with 
attempting to bend/stoop/kneel or walk over one block. /d. Petitioner further reported that the pain was 
underneath the patella and peripatellar in nature. /d. On examination, Dr. D'Silva noted a non-antalgic gait 
with no effusion in either knee, a positive Hoover sign when asked to extend the lower extremity reporting too 
much pain to do that and no pressure on the contralateral leg (which he noted was in contraindication when 
asked to lift the right leg and forcibly pushing down with the left lower extremity), pain on compression to 
either side of the patella and pain to light touch over the skin of the patella, and diffuse pain medially, greater 
than laterally, and along the femoral condyles. /d. Petitioner also reported pain with varus/valgus stress testing 
and an attempted anterior Drawer maneuver. !d. Dr. D'Silva further noted active bending to 70 degrees with 
full extension compared to 0-130 degrees on the right. /d. 

Before rendering his opinions, Dr. D'Silva qualified them by noting that they were limited secondary to the fact 
that he noted significant inconsistencies during Petitioner's physical exam which suggested symptom 
magnification and less than full effort. Specifically, Dr. D'Silva noted that Petitioner's complaints of pain were 
out of proportion to his examination; that is, Petitioner's subjective complaints were inconsistent with Dr. 
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D'Silva's objective findings. He noted discrepancies during range of motion testing and a positive Hoover sign 
which was significant for lack of full effort. /d. 

In light of these qualifications, Dr. D'Silva opined that Petitioner had non-specific left knee pain and that his 
(Dr. D'Silva's) findings did not correlate with Petitioner's subjective complaints as he explained and the 
symmetry in Petitioner's thigh and calf despite a four-year history of pain after his injury at work. /d. He 
recommended no further diagnostic testing, indicated that no further surgery was medically necessary based on 
the October 2008 operative report (although his opinion might change if he could view intraoperative pictures), 
and he recommended a "qualified" functional capacity evaluation based on his inconsistent examination and 
symptom magnification so that validity could be determined. !d. Ultimately, Dr. D'Silva opined that Petitioner 
magnified his symptoms and that they were unrelated to the injury at work, Petitioner was at maximum medical 
improvement, and he could return to unrestricted work at any time. !d. 

Dr. D'Silva later reviewed the intraoperative photographs and provided a supplemental report dated November 
2 7, 2012. RX2. He indicated that the pictures were grainy, but grossly still identifiable. !d. The first picture 
portrayed the undersurface of the patella, followed by the medial compartment, including identification of the 
medial meniscus. /d. The second page of photographs portrayed the anterior notch and the anterior cruciate 
ligament, as well as what appeared to be shaving of the undersurface of the patella, the medial femoral condyle, 
and the trochlear groove. !d. He indicated that nothing in those intraoperative pictures would change his prior 
opinions as stated in his original June 29, 2011 report. !d. 

Continued Medical Treatment 

Petitioner testified that he returned to Dr. Nenno on February 5, 2013, at which time he again recommended 
surgery, but now indicated that it should be a full knee replacement. The medical records reflect that Petitioner 
presented at that visit reporting increasing problems, medial and anterior left knee pain, swelling, ability to walk 
only a short distance without discomfort, and that stairs were "awful." PX2 at 40-41. Dr. Nenno diagnosed 
with chronic left knee pain and noted that his prior arthroscopy showed significant chondromalacia in the knee 
in the patellofemoral joint. !d. He administered a cortisone injection and indicated that Petitioner was now in 
need of more aggressive treatment to relieve his complaints, a total knee replacement. !d. 

Additional Information 

Petitioner testified that he wants the recommended surgery because he needs to regain his health. He explained 
that in the past 5 Y:t years he gained about 60 lbs., has experienced bouts of depression related to the pain, and 
has been unable to bend down to do things or perform activities like gardening, mowing the lawn, or 
housekeeping. 
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The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator's and 
parties' exhibits are made a part of the Commission's file. After reviewing the evidence and due deliberation, 
the Arbitrator finds on the issues presented at trial as follows: 

In support of the Arbitrator's decision relating to Issue (F), whether the Petitioner's current condition of 
ill~being is causally related to the injury, the Arbitrator finds the following: 

The Arbitrator finds that Petitioner's claimed current condition of ill-being in the left knee is causally related to 
the injury sustained at work on November 2, 2007. In so concluding, the Arbitrator relies on the credible 
testimony of Petitioner, the opinions of Dr. Nenno as reflected in Petitioner's treating medical records, and the 
first three Section 12 examination reports authored by Dr. Zoellick at Respondent's request. 

While Petitioner had prior left knee surgery, he worked without need for medical treatment or time off work for 
years before November 2, 2007. On that date, Petitioner fell causing an aggravating injury to his left knee 
resulting in the need for arthroscopic surgery in October 6, 2008. Dr. Nenno and Respondent's first Section 12 
examiner, Dr. Zoellick, agree on this point. After a period of post-operative physical therapy, Petitioner's left 
knee condition failed to improve. Dr. Nenno recommended Synvisc injections, a treatment option with which 
Dr. Zoellick agreed. Petitioner underwent these injections in May of 2009 to little avail. He continued to report 
knee pain that was localized to the patellofemoral region tlu'ough August 14, 2009 at which time Dr. Nenno first 
recommended a second diagnostic arthroscopy or some form of a partial knee replacement depending on the 
intraoperative findings during that recommended surgery. Dr. Zoellick examined Petitioner a third time on 
February 9, 2010 and agreed that Petitioner had chondromalacia patella, but disagreed with the particular 
surgery recommended by Dr. Nenno opining that, instead, Petitioner would benefit from patellofemoral 
resurfacing. 

When Petitioner returned to Dr. Nenno on May 4, 2010--one year and seven months after his first surgery, 
which showed intraoperative findings of significant chondromalacia of the medial facet of the patella, 
significant cartilaginous loose fragments within the knee, a significant plica formation along the medial femoral 
condyle, but otherwise fairly well-maintained medial and lateral compartments and anterior and posterior 
cruciate ligaments at the time-his complaints were broader and encompassed the whole knee. Dr. Nenno 
disagreed with the recommendation for patellofemoral resurfacing offering what appears to be a conservative 
approach explanation for his surgical recommendation. That is, Dr. Nenno noted that the purpose of the 
recommended arthroscopy was to evaluate whether Petitioner had significant arthritis in the rest of the knee, 
which would render the patellofemoral resurfacing recommended by Dr. Zoellick unsuccessful, and would then 
require the partial knee replacement he alternatively recommended. 

By June 18, 2010, Dr. Nenno adjusted his surgical recommendation somewhat and indicated that, ifhis 
proposed exploratory arthroscopy was not approved, he would undertake Dr. Zoellick's approach with a 
patellofemoral arthroplasty and stated that a complete knee replacement might be required if the other 
compartments in Petitioner•s left knee showed significant changes. In the Arbitrator's view, the difference of 
opinion between these two physicians regarding the method of treating Petitioner's complaints lies in their 
expertise, but supports a finding that Petitioner indeed had a continuing problem that was causally related to his 
injury at work. 
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Then Respondent selected another Section 12 examiner, Dr. D'Silva, and sent Petitioner for a fourth evaluation 
on June 29, 2011. Dr. D'Silva disagreed with both Dr. Nenno and Dr. Zoellick's assessments and noted that his 
examination showed symptom magnification by Petitioner and a mismatch between his objective findings on 
examination and Petitioner's subjective reports. He opined that Petitioner had non-specific left knee pain and 
attributed all of Petitioner's complaints (to the extent that he found them to align with his findings) to be 
unrelated to any injury at work. 

In addition to finding Petitioner to be credible at trial (based on the consistency of his testimony at trial with the 
reports that he made to Dr. Nenno and Dr. Zoellick), the Arbitrator fmds that Dr. D'Silva's opinions in this case 
are not persuasive. She declines to assign any weight to Dr. D'Silva's opinions given that he only examined 
Petitioner on one date, whereas his treating physician and even Respondent's first Section 12 examiner had the 
opportunity to examine Petitioner on at least three occasions over a period of years during which time their 
clinical and objective findings corroborated Petitioner's subjectively reported symptoms. Indeed, Dr. Nenno 
and Dr. Zoellick's consistently indicated that Petitioner required continued medical treatment even when they 
disagreed on exactly which medical approach to take to help resolve Petitioner's symptomatology. In light of 
the record as a whole, Dr. D'Silva's opinions are simply not persuasive. 

Finally, the Arbitrator notes that the initial surgical approach recommended by Dr. Nenno and that 
recommended by Dr. Zoellick seem to carve apart Petitioner's knee. That is, Dr. Nenno and Dr. Zoellick agree 
that Petitioner's 2008 intraoperative findings suggest patellofemoral deterioration that is attributable, in part, to 
his injury at work. Their medical approaches diverge when Dr. Nenno suggests exploration of the remainder of 
Petitioner's knee and Dr. Zoellick indicates that Petitioner's symptoms would likely only be resolved by a 
resurfacing, but he does not address the other compartments of Petitioner's knee. Dr. Nenno does not 
specifically opine that Petitioner' s deteriorating left knee condition outside of the patellofemoral region is 
causally related to the aggravating injury that he sustained at work. However, the Arbitrator finds that this is not 
dispositive in finding that Petitioner's left knee condition is causally related to his 2007 injury at work. 

Again, the Arbitrator finds Petitioner's testimony at trial to be credible and it is notable that he spent almost five 
years since his first surgery (closer to six years since his injury) undergoing various conservative treatments to 
alleviate his left knee pain, he moved from one state to another and back again, and he underwent no less than 
four Section 12 examinations at Respondent's request in two different states over those years before any 
advanced medical treatment (i.e., Synvisc injections, surgery) recommended was approved. The Arbitrator finds 
it to be a reasonable proposition given the facts in this case that Petitioner's entire left knee condition has 
deteriorated significantly during that period of time, and notes that no evidence was produced that any 
degenerative condition in any other compartments beyond the patellofemoral region were caused solely by 
Petitioner's pre-existing left knee condition or any intervening injury. Indeed, while parsing out a body part in 
this manner is entirely appropriate, particularly given the divergence in medical approaches for how to best treat 
the area of concern on which both doctors agree (i.e., the patellofemoral region), there is no evidence in the 
record to support the proposition that Petitioner's symptoms manifesting elsewhere in the knee are due to 
anything other than deterioration attributable at least in part to the sequelae of Petitioner's 2007 injury at work. 
A deterioration that, Dr. Nenno now opines, will hopefully resolve through an even more aggressive surgery 
than he originally recommended: a total knee replacement. 

Thus, based on the totality of the evidence, the Arbitrator finds that Petitioner has established by a 
preponderance of credible evidence that his current left knee condition of ill-being is causally related to his 
accident at work on November 2, 2007. 
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As explained in the foregoing causation analysis, the Arbitrator finds that Petitioner's claimed current left knee 
condition of ill-being is related to the accident sustained at work on November 2, 2007. Again, while Dr. Nenno 
and Dr. Zoellick disagree on the exact surgery that should be performed, the Arbitrator finds the opinions and 
treatment recommendations of Dr. Nenno to be reasonable given the record as a whole. Thus, the Arbitrator 
awards the prospective medical care requested by pursuant to Section 8(a) of the Act in the form of the 
recommended total left knee replacement surgery prescribed by Dr. Nenno as it is reasonable and necessary to 
alleviate Petitioner from the effects of his injury at work. 

In support of the Arbitrator's decision relating to Issue (L), Petitioner's entitlement to temporarv total 
disability benefits, the Arbitrator finds the following: 

The parties have stipulated that Petitioner was temporarily and totally disabled from November 3, 2007 through 
March 6, 2011. Thus, the Arbitrator awards this period of temporary total disability benefits. However, 
Respondent disputes that Petitioner was disabled from March 7, 2011 through July 23, 2013. As explained in 
detail above, the Arbitrator fmds that Petitioner has established a causal connection between his current left 
knee condition and his injury at work. Moreover, Petitioner's treating medical records reflect that Petitioner 
was placed off work by Dr. Nenno pending approval of surgery and there is no indication that Petitioner has yet 
reached maximum medical improvement with regard to his left knee condition from Dr. Nenno. Thus, the 
Arbitrator finds that Petitioner is entitled to additional temporary total disability benefits from March 7, 2011 
through July 23, 2013. 
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